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Abstract:
The studies of this mini symposium seek to engage historical-contextual and rational-strategic analyses to explore the sources of judicial empowerment across seven cases located in several major regions.  Our cases cover a range of regime types, institutional settings, and civil society formations.  These cases suggest that regime type is not a significant indicator of judicial empowerment; that strategy matters, but that strategies vary significantly by context and may not be related to electoral politics.  They also suggest that ideas are important factors across regime types as conceptual maps for judicial empowerment and that powerful actors and not only weak actors may choose to empower the judiciary.  Finally, these actors may work within a temporal frame of reference at least as much reactive to the past as forward-thinking in attempts to strategize the electoral future.
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Since the end of World War II, courts across the globe have been increasingly involved in debates and decisions of national and international political import (Tate and Vallinder 1995; Russell and O’Brien 2001; Hirschl 2004, 2008).  Judges have weighed in on a vast range of issues, including the treatment of racial, ethnic, and sexual minorities; the boundaries of religious and reproductive freedom; past human rights abuses; the meaning of social rights; the punishment of official corruption; and executive accountability in matters of public security, to name just a few (see, for example, Smulovitz 1995; Klug 2000; Della Porta 2001; Guarnieri and Pederzoli 2002; James, Abelson, and Lusztig 2002; Sathe 2003; Scheppele 2003 and 2005; Sieder, Schjolden and Angell 2005; Gargarella, Domingo, and Roux 2006).  Courts have always engaged in some amount of policy making, in the United States and elsewhere (Shapiro 1964; Tocqueville 1969; Bickel 1962; Becker 1970; Unger 1976; Feeley and Rubin 2000; Guarnieri and Pederzoli 2002).  Some have suggested that increasing post-World War II concerns for civil and human rights coupled with an explosion of legislation expanding the role of the state in general has vastly expanded the issue areas into which courts have been expected to intervene (Guarnieri and Pederzoli 2002).  Whatever its causes, there is broad agreement among political scientists that the judicial role has expanded significantly at both the national and international levels during the past half-century (Epp 1998; Stone Sweet 2000; Cichowski 2000; Russell and O’Brien 2001; Widner 2001; Guarnieri and Pederzoli 2002; Ginsburg 2003; Hirschl 2004 and 2008; Scheppele 2005; Sieder, Schjolden and Angell 2005; Malleson and Russell 2006; Moustafa 2007).  

This increase in judicial involvement in policy making has led to a virtual explosion in work on comparative and supranational judicial politics.
  Scholars who focus on polities outside the United States have begun to make an important mark on theoretical and methodological development in work on law and courts.  Building on the pioneering work of scholars such as Schubert and Danelski (1969); Murphy and Tanenhaus (1972), Shapiro (1981), and Galanter (1984), a new generation of political scientists has devoted themselves to “examin[ing] and compar[ing] the influence of courts on politics and the influence of politics on courts across democracies” (Whittington, Kelemen, and Caldeira 2008: 11-12), and even in non-democratic regimes (see, e.g., Ginsburg and Moustafa 2008).  
Some have focused on the upholding or weaknesses in judicial independence and the rule of law (Russell and O’Brien 2001; Widner 2001; Finkel 2003; Chávez 2004; Maravall and Przeworski 2003; Helmke and Rosenbluth 2009), or of legal tools, such as bills of rights and judicial review, which grant courts broad formal powers (Klug 2000; Ginsburg 2003 and 2008; Hirschl 2004; Epp 1996).  Other scholars have turned their analytic lenses to the roots of judicial intervention, seeking to explain when and why judges (do or do not) act to defend rights, to hold powerful actors accountable, or to otherwise enter the political thicket (Osiel 1995; Epp 1998; Ginsburg 2003; Helmke 2005; Woods 2005, 2008; Staton, forthcoming; Vanberg 2005; Hilbink 2007, 2009; Kapiszewski 2007).  More recently, a few scholars have begun to analyze political compliance with judicial decisions (Staton 2004; Vanberg 2005; Kapiszewski 2007). Many hope that their work will help to unpack both the causes or the consequences of what has been called the “judicialization of politics” (Tate and Vallinder 1995), that is, the reasons behind and implications of more frequent judicial, rather than legislative or social, resolution of political conflict (Stone Sweet 2000; Guarnieri and Pederzoli 2002; Hirschl 2004; Hofnung and Dotan 2005; Sieder, Schjolden and Angell 2005; Wilson and Rodriguez 2006; Gauri and Brinks 2008).  Some of the most influential works in comparative judicial politics are those that have focused their analysis, at least in part, on the conditions under which judges gain formal independence and expanded legal powers – especially judicial review (Ginsburg 2003; Hirschl 2004; Chávez 2004).  This mini symposium engages with these and other related works to explore the origins of this phenomenon, which, following Hirschl (2004), we call “judicial empowerment.”  

Through the collective work of the case studies in this symposium, we present several methodological propositions regarding judicial empowerment.  First, we suggest that analyses of judicial power, across cases, should attend to those factors that contribute to the willingness and ability of judges to intervene in major political questions of their day.  Such factors could include social forces, major historical-political shifts, changes in the construction of state institutions, new social communities and/or ideas coming onto the scene, and more.  Second, we suggest attention to the following sets of factors, discretely and in interaction with one another: social factors (communities), cultural factors (values and norms), institutional factors (state), and ideational factors (ideas/informing theories).  These are the factors that make up the context within which judicial power changes.  That is, we would suggest that, across cases, the factors most important in inducing judicial empowerment may be located in various state institutions, among various social actors or social institutions, and may emerge from varying values, ideational sources and commitments.  The institutional, social, cultural, and ideational factors that will be most important to judicial empowerment will vary by case, strongly suggesting the need for attention to context.  Even the strategies that various actors engage in may be strongly informed by the other variables (e.g., changing ideas, etc.).  Thus, attention to these variables that make up context may be important to correctly identifying strategy as well.  

Third, we see this as a synthetic approach to the insights of historical-contextual and rational-strategic analyses.  That is, these factors are a synthesis of attention to time and context, and to strategic political and economic interests.  And, fourth, we note that there is a very complicated and as of yet not well operationalized relationship between judicial empowerment, the specific tools made available to courts through judicial empowerment, and the assertion of judicial power through actual judicial intervention.  With that in mind, based upon the studies in this mini symposium, we would suggest that: (1)  courts cannot shape, influence, or constrain political outcomes unless judges are able to assert themselves in politically salient cases (see, for example, Epp 1998); (2)  judges are unlikely to assert themselves in such cases unless they have the structural independence and formal legal tools that enable them to do so (MacCormick 1999; Russell and O’Brien 2001; Ríos-Figueroa 2006); and (3) the willingness of judges to engage in this type of judicial “intervention” is not a given, even when they have substantial legal tools at their disposal with which to intervene.  

Based on our cases, we find that regime type is not significant in determining whether judicial empowerment occurs.  Our cases suggest that strategy matters, but that strategies may vary significantly by context and may not be related to electoral politics.  We find that ideas matter a great deal to the type of judicial change and to the occurrence of judicial empowerment across cases, from democratic to authoritarian regimes.  In addition, our collective studies suggest that  strong or ascendant actors, and not only weakening actors, may choose to assert the institutional changes that lead to judicial empowerment, and that those actors often make institutional choices reactively rather than only in a forward-thinking  manner.  In other words, local history and past experiences strongly influence the perceived interests of those who promote judicial empowerment.  Finally, our studies demonstrate that judicial empowerment is a process that often occurs over time rather than through discrete, momentary changes.  Even in cases in which judicial empowerment was achieved through bills of rights, the bills of rights are neither the beginning nor the end of the story of judicial empowerment.  
As the title of our mini symposium suggests, the relationship between ideas and interests is especially important to our intellectual project.  In the coming pages, we treat ideas as the smallest unit of analysis to describe the informing theories that actors may use as conceptual maps to structure (form, reform, and change) institutions (Clayton 1999).  We are addressing ideas in the rather narrow context of larger political theories such as French Liberalism or legal positivism, which have specific and identifiable components.  Those components provide the blueprint that actors may use to construct new institutions.
  For a broader theory of ideas as both constructed and affecting political outcomes, see Goldstein and Keohane, who address ideas as “road maps” (Goldstein and Keohane 1993: 12-13).  Garrett and Weingast also address the constructed nature of shared beliefs, which “may act as ‘focal points’ around which the behavior of actors converges” (Garrett and Weingast 1993: 176).  We are limiting our analysis to one side of the causal chain, in terms of the impact of ideas on the construction of institutions.  We recognize that ideas themselves are also socially constructed and act as both models of and models for (to use Geertz’s terms) belief systems (Geertz 1973).  We are attempting to move away from these wider cultural issues for purposes of analytical clarity.  We are limiting our treatment of “ideas” to larger informing theories, with their specific components and platforms, which actors sometimes use explicitly in their construction and reform of institutions.

Individual Contributions
The contributions in this mini symposium provide analyses of seven country cases, covering a range of institutional settings, regime types, and civil society patterns.  They address the variables that historical-contextually oriented scholars tend to prefer: social change, macro political changes, cultural shifts, and the like.  More specifically, in relation to comparative judicial politics, such studies tend to address legal-institutional legacies; degrees of civil society activism; interactions between the judiciary and social actors, or between the judiciary and other state institutions, etc.  Each of the articles independently illuminates the “vectors” or causal chains leading to judicial empowerment in their cases (Hirschl 2004).  They attend to these historical-contextual variables as well as the strategic sorts of considerations to which rational-strategic theorists such as Hirschl (2004), Ginsburg (2003), Helmke (2005) and others have brought our attention.  

Our cases can be organized into two broad regime types.  Mexico, Turkey, Chile, and Spain are presented during various stages of transition from authoritarian and semi-authoritarian rule to democracy.  Most of them, at the beginning of the period covered, were semi-authoritarian cases with formal constitutional democracies, elections, and weak judiciaries.  In Turkey and Chile, judicial empowerment came at the hands of a centralized military leadership.  In Mexico, it was also a top-down initiative from a liberalizing one-party dominant regime.  In Spain, it was the result of a more inclusive process in which elected representatives from a wide swath of political parties negotiated the terms of a new democratic constitution.  Canada, the United Kingdom, and Israel are democracies with on-going issues relating to significant minority groups.  Canada, the United Kingdom, and Israel had standing, independent judiciaries at the beginning of the periods covered.  During the periods covered, the power of the judiciary increased dramatically in Canada and Israel, and to a lesser but still important extent in the United Kingdom.  In Canada and the United Kingdom, there was extensive involvement of civil society groups in the process of judicial empowerment.  In Israel, civil society groups were important in buttressing the judiciary.  Our cases cover a range of regions, including two cases in the Middle East, two cases in Europe, and three cases in the Americas (North and South).  In most of these cases, ideas were critical to judicial empowerment, whether the process of judicial empowerment was initiated by executive officials, legislators, justices, or members of civil society.
Transitional Regimes
In 1994, after more than six uninterrupted decades in power, Mexico’s ruling PRI (Partido Revolucionario Institucional) government enacted a significant reform designed to increase the formal independence and expand the jurisdiction of its Supreme Court.  Silvia Inclán argues that President Ernesto Zedillo and his advisers turned to judicial empowerment not to entrench or lock in their policy preferences in an anticipated future as the minority or opposition party, as some suggest (Ginsburg 2003; Finkel 2008), but to shore up the political legitimacy of the PRI and reduce the costs of governance.  While accepting some of the general assumptions of rational-strategic theories, Inclán shows that the specific timing and content of the Mexican reform cannot be explained without reference to the broad political context in which it was proposed, legislated, and implemented.  That context, she maintains, was one in which the legitimacy of the PRI, and their ability to govern an increasingly fragmented federal polity, were threatened.  
Inclán emphasizes that President Zedillo and his advisers were focused on much more immediate and context-specific concerns than what the results of elections three and six years off might be.  They originally floated a (quite modest) judicial reform proposal during the campaign, in what Inclán argues was an attempt to signal to the voting population Zedillo’s desire to launch a new, cleaner and more transparent era of PRI leadership.  After their electoral victory in “the cleanest elections in Mexican history” (current p. 14), they acted confidently and proactively first to move the judicial reform through the legislature, and then to implement it immediately.  Despite the fact that the reforms  promptly reduced the control of the PRI over the composition of the Supreme Court and over resolution of political conflicts in which they had a major stake, Inclán argues that the perceived need of the Zedillo government to disassociate itself from the old, unquestioningly loyal, but obviously corrupt and scandal-ridden Court, and the expected benefits of delegating political and institutional conflicts to a more neutral arbiter (and thereby escape blame for the outcomes), rendered judicial empowerment of great strategic interest to the PRI.  Inclán does not claim that Zedillo and his team had any deeper ideological commitment to judicial independence and the rule of law.  Rather she contends that their initial preference for judicial empowerment and then for the expansion and rapid implementation of their original proposal, reflected their perceptions of specific political challenges, threats, and opportunities grounded in the broad political context.
The case of Turkey offers a fascinating study of a judiciary used in the service of the executive branch.  That is, the Turkish case demonstrates that executive elites  may seek to empower the judiciary in order to extend their power rather than to create an independent check on the power of electoral branches by entrenching the existing rules of the game, as has been suggested in some rational-strategic approaches (Hirschl 2004; Ginsburg 2003).  Hootan Shambayati and Essen Kirdis argue, in contrast to rational-strategic theories, that strong political actors have incentives to empower the judiciary (7).  They suggest that strong regimes may seek to empower the judiciary precisely in order to create a branch that will serve as an extension of the executive in its efforts to administer state and society, at the center and in the provinces.  In such a case, courts act as “administrative agents” (2).  In their study, Shambayati and Kirdis argue that the Turkish judiciary has been enlisted to enforce the “civilizing mission” of the military regime that has continued to be at the center of political power in the state.  This civilizing mission was a top-down attempt to enforce the ideas (informing theories), and to inculcate the resulting cultural values and norms, that the military regime believed should direct state institutions as well as the individual lives of citizens.  The goal was to create a Liberal Turkish state and society along a French historical model of Liberalism.  Importantly, Shambayati and Kirdis suggest that the 1961 constitution reflected a process motivated by strategic interests close to the expectations of rational-strategic models, whereas the 1982 process was driven by ideational commitments to a “civilizing mission.”  Thus, even within the same state and among the same sets of elites, judicial empowerment may be driven by significantly different factors in different periods.

As in Turkey, judicial empowerment in Chile also came through a new constitution in 1980 that aimed to restructure the state and society and recast the relationship between them.  This constitutional framework, Lisa Hilbink explains, had the explicit mission to “create a constitutional regime that would ‘protect’ a future Chilean ‘democracy’ from socialist and other ‘unpatriotic’ political threats” (current p. 21).  To this end, the new constitution (re)created the Constitutional Tribunal to provide abstract review of draft laws, and established new areas of jurisdiction for the ordinary judiciary centered on (neoliberal) property rights and “negative” constitutional rights (barring the state from intervention, by contrast to “positive” social rights that the state would actively provide).  Hilbink acknowledges that the 1980 judicial empowerment  in Chile was part of an effort on the part of right-wing leaders to “preserve their hegemony long into the future” (21).  However, like Shambayati and Kirdis, she emphasizes that the military rulers did not turn to judicial empowerment at a moment of weakening control or insecurity, but rather at the peak of their power.  It made good strategic sense to do so because Chile had a long tradition of conducting government affairs in legalist terms, and the military had seized power in 1973 in the name of the rule of law.  Moreover, she notes that, as in Turkey, the authoritarian rulers acted upon a type of “civilizing mission,” seeking at once to create a new, more rational and unified polity and to avoid a replay of what was in their view a traumatic past under Allende.  Interests and ideas were, thus, intertwined.
Comparing the cases of Spain and Chile, Hilbink argues that judicial empowerment in Spain also, and more clearly, was not simply the result of partisan efforts to maximize power or lock in policy preferences in the new democratic order.  The 1978 Constitution was negotiated by members of a newly elected parliament representing a wide range of political parties, none of which expected to dominate in the near future.  It was not, however, the parties associated with the outgoing Franco regime (and numerically dominant in this parliament) that championed the various measures to entrench rights and strengthen formal judicial independence, but rather the opposition forces from left-wing parties. These proposals were accepted by the incumbent right-wing parties, Hilbink argues, because they shared with the leftist opposition the goal of becoming a working Western European democracy.  That is, judicial empowerment in Spain grew out of a broader consensus among (most) of the parties to the constitutional negotiations, reinforced by the fact that they shared a traumatic past of civil war and/or authoritarianism, and were strongly motivated to break definitively with that past.

Democratic Cases

In 1982, Canada passed its Charter of Rights.  The charter was spearheaded by the center-left Liberal Party, led by Pierre Trudeau.  The socialist New Democratic Party also supported it.  The right of center Progressive Conservative Party did not support the Charter.  In particular, the Progressive Conservative Party cited concerns about the appropriate role of the judiciary vis à vis the parliament.  As David Erdos documents, seventy groups gave evidence in support of the Charter; over 50% of these were advocates of social equality, and  “(p)articularly prominent within this group were representatives of Canada’s ‘multicultural’ community (32% of the total) and women (13% of the total)” (10).  Neoliberal groups supporting the Charter made up only 4% of the groups (15).  That is, far from being established by conservative political interests seeking to entrench neoliberalism, Erdos argues that both Canada and the United Kingdom were cases in which “post-materialist triggers” were the most important factors leading to judicial empowerment.  While post-materialist commitments provided the most significant ideational source for the political mobilization that ultimately led to judicial empowerment in Canada, the Charter was also passed to mitigate a “threat to political stability” in the form of the conflict among Francophone and Anglophone forces threatening the integrity of the state as a whole (rather than necessarily a single political party) (18-19).  There is a strategic aspect to this institutional move; however, it is not related to a specific incumbency but rather to the state more broadly.

The United Kingdom, by contrast, saw a more limited reform.  The Human Rights Act was passed in 1998, relatively late by comparison to the other cases in this mini symposium.  The center-left Liberal Party and the Liberal Democrats supported the Act.  The coalition supporting the Act, as in Canada, included a wide range of groups from civil society, most of which were “civil libertarians and social equality seekers” (9).  Neoliberals and other conservatives were notably absent from this coalition.  Indeed, Erdos notes that “In relation to the UK, it is difficult to locate any neoliberal involvement in the debate at all” (15).  Advocacy among civil society groups for something like the Human Right Act began in earnest in the 1970s and continued throughout the 1980s and 1990s.  And, as in Canada, commitments to post-materialist ideas and values were critical mobilizers within the process that led to this important reform.  Moreover, Erdos suggests that leaders supporting the Human Rights Act in the United Kingdom were significantly influenced by a desire to avoid a repeat of what they saw as abuses of the Thatcher years. Electoral futures, at least, did not appear to play a great role in the emergence of the Hunan Rights Act.  Thus, as in the cases of Spain and Chile, leaders in the United Kingdom displayed an eye to the past at least as much as an eye to the future.  
In the Israeli case, Patricia Woods argues that what has been called Israel’s constitutional revolution (Gavison 1998; Hirschl 1998) was a long-term process driven by judicial initiative.  Judicial empowerment emerged from the judiciary itself rather than through the initiative of majoritarian institutions or interests related to electoral politics.  Israel’s constitutional revolution did not include a written constitution.  Rather, it was made up of rights jurisprudence established by the High Court of Justice (HCJ) over the course of decades.   This rights jurisprudence was supported by judicial review, which the court established by precedent in the 1969 Bergman decision.  Although strategy was an important part of HCJ action, at the heart of this sea change in Israeli politics was a shift in ideas.  In the Israeli case, it was a deep commitment to political-liberal rights that drove justices to engage in a decades-long process of entrenching a political-liberal rights regime through jurisprudence.  Justices on the HCJ moved from a philosophy of legal positivism, encouraging judicial restraint, to a rule of law philosophy emphasizing the assertion of political-liberal rights.  While judicial restraint was still important to many justices, a number of them expressed the opinion that if the majoritarian branches would not move on the establishment of political-liberal rights through a constitution, the HCJ must establish a framework of rights through jurisprudence.  It was decades later that the Israeli Knesset passed two new Basic Laws in 1992, establishing rights principles for the first time in legislation: Human Dignity and Liberty, and Freedom of Occupation.  Woods argues that this Knesset action, far from driving Israel’s constitutional tradition, was an attempt on the part of the Knesset to catch up with what had already become a long-standing rights tradition in the Israeli political scene – within the institution of the judiciary.  Woods draws upon extra-judicial writings that detail these ideational commitments to make her argument regarding the Israeli case. 
 Conclusion
The articles in this mini symposium engage historical-contextual and rational-strategic analyses to explore the sources of judicial empowerment across seven cases located in four major regions.   These cases suggest that regime type is not a significant predictor of judicial empowerment.  And all of these cases demonstrate that strategy plays an important role in judicial empowerment.  The strategies invoked are often not based on simple interests in political power, on electoral politics, and in some cases, are not related to majoritarian institutions at all.  Strategies, thus, may vary significantly by case.  In addition, in many cases, including both democratic and semi-authoritarian cases, ideas were critical factors driving judicial empowerment (Turkey, Israel, Canada, and the United Kingdom).  In other cases, ideas were part of a wider set of forces driving judicial empowerment, such as the case of Spain, in which a process including opposition political parties was key.  And in still other cases, ideas played a less significant role (Mexico, Chile).  Strategy, in many of these cases, served ideational commitments rather than the reverse.  

In addition to the institutional and ideational points just mentioned, our studies suggest that judicial empowerment may be advanced by strong actors rather than weakening actors.  Moreover, while rational-strategic approaches have tended to emphasize politicians’ or judges’ abilities to read the implications of current events for predicted changes in the future, our contributions highlight the importance of past experiences to the perceived interests of those who promote judicial empowerment.  That is, many of our articles suggest that those who supply judicial empowerment may do so reactively, as a response to a past experiences that they want to prevent from reoccurring.  And finally, our studies strongly suggest that judicial empowerment is a process that often occurs over time rather than through discrete, momentary changes.  The causes of the social mobilization leading to judicial empowerment, reasons for changing positions among politicians, changing positions among judicial actors, etc., must be analyzed over time.  In some cases, these analyses must address significant periods– even decades – in order to identify most accurately the timing, actors, institutions, and ideas at play in judicial empowerment.  
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� This mini symposium brings together work by comparative politics scholars, and thus focuses on national-level processes.  However, at least some of the theoretical insights we offer may have relevance for supranational and international courts as well.


� Geertz theorizes symbols as providing a “blueprint” for the “institution of the social and psychological processes that shape public behavior,” much in the same way that genes provide a blueprint for the body (Geertz 1973: 6).  For our purposes, the image of blueprint is useful to describe the concrete process through which ideas may be translated into specific institutional forms.
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